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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
THE SCO GROUP, INC. )
a Delaware Corporation )
)
Plaintiff, y  Civil Action File No.

V. )

) CV-S-04-0237-RCJ-LRL
AUTOZONE, INC. )
a Nevada Corporation )
)
l Defendant. )

DEFENDANT’S RESPONSE TO PLAINTIFE’S DISCOVERY REPORT

On May 27, 2005, Plaintiff The SCO Group. [nc. (“SCO™) filed a document with the

Court entitled “Report of Plaintiff The SCO Group, inc. Regarding Discovery Pursuant to the
Order of the Court Dated August 6, 2004” (the ~SCO Report™). SCO contends that the SCO
Report 18 submitted pursuant to the terms of the Court’s August 6 Order; however, the SCO
Report is in no way properly responsive to the Court’s Order. SCO’s decision not to pursue a
motion for preliminary injunction against Defendant AutoZone. Inc. (“AutoZone”) renders this
case stayed pursuant to the Court’s August 6 Order. Thus, no reason exists for SCO to have
submitted discovery 10 the Court at this time or o have filed a lengthy brief that argues the

merits of its claims.
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AutoZone is reluctant 10 respond to SCO’s unnecessary filing. Nevertheless, because the
SCO Report contains nUMErous material misstatements of the record and attempts 10 improperly
impugn AutoZone’s reputation to the Court, AutoZone is compelled to file this Response 1o
correct the record.

L. PROCEDURAL AND FACTUAL BACKGROUND

SCO purports to own the copyright in a computer operating system known as UNIX.
AutoZone formerly used a version of the UNIX operating system known as “(OpenServer’ that
AutoZone licensed from SCO on its store SErvers. As a result of an announcement by SCO in
1999 that it would no longer support the OpenServer system, AutoZone decided 1o switch its
store servers to the competing Linux operating system. This migration process took
approximately three years and was completed in 2003.

SCO filed this lawsuit against AutoZone on March 3, 2004, alleging that AutoZone’s use
of Linux infringes copyrights that SCO purports (0 OWn in the code for UNIX System V and
various supporting materials. At the time it filed this case, threc cases involving SCO were
already pending in federal courts in Utah and Delaware that involve seminal issues of fact and
law also at issue in this case, namely, whether SCO owns the copyright in UNIX and whether
Linux infringes UNIX. On April 23, 2004, AutoZone moved to stay this case pending resolution
of the prior filed cases.

[n its opposition 10 AutoZone’s motion. SCO contended that AutoZone had infringed
§CO’s purported copyrights in OpenServer “s(atic shared libraries” when AutoZone converted
from OpenServer to Linux. (Hearing on Motion to Stay Transcript pg. 17, In. 19 - pg. 18, In. 3.)
SCO further contended that these alleged infringements were not at issue in the other federal
court actions. (I1d.)

In an Order dated August 6, 2004, the Court stayed this action pending resolution of the
three prior filed cases; however, the Court permitted SCO to take expedited discovery for the
limited purpose of determining whether it needed to file a motion for preliminary injunction.
Through extensions, SCO had until May 30 2005 to decide whether 1o file a preliminary

injunction motion. Nothing in the August 6 Order or any subsequent orders of the Court
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requested or envisioned that SCO would file a document with the Court that reported on what
SCO discovered during the expedited discovery process if SCO elected not to move for a
preliminary injunction (which SCO has elected not to do), and nothing in the Court’s orders
requested or anticipated that SCO would file deposition transcripts and other discovery with the
Court if SCO elected not to so move.! Indeed. SCO's filing of such materials violates the
provision in Local Rule 26-8 that “[ulnless otherwise ordered by the court. written discovery.
including responses thereto, and deposition transcripts. shall not be filed with the court.”

The SCO Report contains numerous material misstatements of the facts discovered
during discovery and omits certain facts necessary to understand the proper factual and legal
significance of the facts discovered, AutoZone is loathe to file with the Court yet another
unnecessary document in light of the stay that is now in place; nevertheless, because SCO has
attempted to 1mpugn AutoZone's reputation to the Court and argue the facts and merits of the
case through its Report, AutoZone believes it has no alternative but to respond.

in an effort to limit the amount of information that the Court needs to review to
appreciate the inaccuracies in the SCO Report, AutoZone has addressed in summary fashion
below the more significant misstatements contained in the Report. For the sake of completeness,
AutoZone has included a discussion of additional. but less significant, inaccuracies in the
document attached as Exhibit A.

IL. CLARIFICATION OF THE RECORD

A. AutoZone Has at All Times Been Candid and Truthful With the Court and SCO

e —

When this case began, AutoZone’s software developers understood that they had properly
migrated all of AutoZone’s applications to Linux by recompiling the applications under Linux.
All statements that AutoZone made to the Court at the outset of this case regarding the nature of
AutoZone's migration from UNIX to Linux were truthful to the best of AutoZone's knowledge

and understanding at the time made.

! The August 6 Order states only that “SCO will file its motion for preliminary injunction
and supporting memorandum of authorities within twenty days after the conclusion of
discovery.” Order dated August 6, 2004.
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Upon in-depth analysis of its servers as a result of the discovery process, AutoZone
discovered that there were a limited number of programs that had been errantly copied to its store
server image that were old OpenServer compiled programs. Because these programs had been
compiled under OpenServer, they included copies of certain SCO libraries (an issue that is
discussed in detail in Section B below). AutoZone further discovered a limited number of old
Xenix files that it did not need, was not using, and that had been copied by mistake to
AutoZone’s store server image (these issues are also addressed further in Section B below).

As soon as AutoZone discovered these facts. it promptly reported the same to SCO.
Significantly, AutoZone made no attempt to hide the fact that its original representations were
incorrect. To the contrary, AutoZone went well beyond its discovery obligations by repeatedly
volunteering information to SCO as a part of the discovery process that AutoZone could well
have left for SCO to attempt to discover on its own. (See e.g. Letter from David Stewart dated
October 27, 2004, attached as Exhibit B hereto and Letter from David Stewart dated
November 24, Exhibit B to Declaration of David S. Stone accompanying the SCO Report.)

In short, AutoZone has been truthful with both the Court and SCO to the best of
AutoZone’s knowledge, information and belief at all times in this litigation. Moreover, not only
has AutoZone discharged its obligations in this case in good faith, it has exceeded the
requirements of the discovery process in an attempt to expedite discovery and resolve these
issues as efficiently as possible.”

B. SCO Materially Overstated the Nature of the Alleged Unauthorized Copying at
Issue.

SCO contends that AutoZone has copied tens of thousands “of what SCO believes to be

programs containing SCO proprietary code.” (SCO Report at 2.) The implication of this and

SCO’s counsel asserts in the SCO Report that AutoZone hampered SCO’s discovery
efforts by refusing to produce relevant source code. This assertion is simply untrue. On
October 27, 2004, more than seven months ago, AutoZone produced all source code that it had in
its possession for all AutoZone programs that are on its store servers. (See Letter of David J.
Stewart to David Stone dated October 27, 2004 discussing and forwarding the requested source
code, included in Exhibit B hereto).
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similar representations in the SCO Report 1s that AutoZone has copied tens of thousands of SCO
programs Of files. In reality. the expedited discovery process revealed the existence of only a
handful of unique SCO files on AutoZone’s Servers, and AutoZone has licenses to use virtually
every one of these files.

Most of SCO’s claims are premised on the allegation that AutoZone is running programs

on its Linux servers that include copies of OpenServer libraries. As set forth in more detail in
Exhibit A, AutoZone’s intention in its migration from OpenServer 10 Linux was to recompile all
of its application programs using a Linux compiler so that non¢ of those programs would contain
any OpenServer libraries. (Celmer Deposition 26:5-13. attached hereto as Exhibit C.) AutoZone

was surprised to find when it analyzed its servers during discovery that approximately 127

11 ||programs existed on its store SETVErs (out of thousands of programs on AutoZone’s typical store
12 ||server) that were compiled under OpenServer and (herefore included SCO libraries. (See Letter
13 || from David Stewart dated October 27, 2004.) Of these programs, only two appear to have been
14 |lused on any of AutoZone’s servers at any time since the migration process was completed:
15 || Compx, and Decompx. Since they had not been used. the remainder of the 127 programs clearly
16 ||were copied by mistake to the store SETVCTS. Out of all of the OpenServer compiled programs
17 |]that AutoZone discovered on its servers, AutoZone’s initial analysis indicates that only
18 approximately twenty OpenServer libraries were included in the programs.

19 This state of affairs is further underscored by the fact that, as soon as AutoZone
20 discovered the existence of the SCO compiled programs, ‘t immediately deleted or recompiled
71 || the programs. Significantly, AutoZone was under no legal obligation 10 delete or recompile most
79 || of the programs because it has valid and subsisting licenses 10 continue to use them.

73 By virtue of its purchase of a license for a software developer's kit from SCO, AutoZone
24 |18 licensed to develop programs, compile them under OpenServer and copy the resulting
25 || programs on computers running any operating system. Additionally, AutoZone purchased end
g || user licenses from SCO to use SCO compiled code on mOTe than 2900 computers. These
77 || licenses cover the vast majority of the copies about which SCO complains in the SCO Report to

the Court. Thus, AutoZone’s deletion or recompilation of the programs discovered in the

LA
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expedited discovery process was almost entirely an accommodation 10 SCO. and furthermore not
an action that AutoZone was legally obligated to undertake.

Finally, and most importantly, the totality of the facts revealed in the expedited discovery
process has made abundantly clear that any copying that occurred was mistaken and resulted
from the complexities of a huge project to transition AutoZone’s operating system, rather than
§CO’s implication of an institutional intent on the part of AutoZone 10 inappropriately benefit

from SCO’s alleged proprietary rights.

g || C. SCO’s Allegations of Proprietary Rights are Subject to Significant Question
9 The SCO Report contends that it has uncovered “extensive copying” of “§CO proprietary
10 || OpenServer code.” (SCO Report at 2). Despite this broad assertion, there may in fact be nothing

that SCO owns -- since the copyrightability of the materials is subject to question, and if the
materials are found to be copyrightable, there is significant dispute as to the nature and extent of
gCO’s ownership rights in them. Also, there is substantial reason 1o believe that the libraries
may not be subject to protection under U.S. copyright laws on functionality or other grounds.
(See AutoZone’s Memorandum of Law in Support of Its Motion to Stay or. in the Alternative,
Motion for a More Definite Statement, at 16.)°

Even assuming for purposes of argument that any of the SCO code 1s subject to copyright
protection, there is no evidence in the record that SCO owns the copyright and this is also the
subject of significant dispute 4 There is also the very real possibility that the code is in the public

domain. AutoZone expects to explore both of these issues extensively (among others) if the

e

y AutoZone has not evaluated this issue for tself because SCO has not produced the source
code for the libraries to AutoZone as a result of the parties’ agreement that SCO would not have
to respond to AutoZone’s discovery requests unless SCO elected to move for a preliminary
injunction.

! Novell and SCO agree that SCO could only own the copyright in UNIX System V if
Novell assigned those rights to SCO pursuant to an Asset Purchase Agreement dated
December 6, 1995 or by @ later executed amendment 10 this agreement. In The SCO Group, Inc.
v. Novell, No. 2:04CV00139 (D.Utah), Novell contends that this agreement does not assign the
copyright to SCO. If Novell is adjudged to be correct, and if the OpenServer libraries at issue in
this case are entirely UNIX System V librarics. then SCO would not own the copyright in the
libraries.
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issues in this case are not resolved by the Novell, IBM and/or Red Hui cases, and AutoZone
expects that one or both of these issues will be fatal to SCO’s claims. Thus, given that SCO’s
claims that AutoZone has copied “proprietary” SCO code are unsupported by any evidence in the
record and are further the subject of significant legal and factual questions, to waive the
conclusory wand of copyright infringement over the results of limited discovery as SCO has
done in its Report is wholly inappropriate.

D. SCO’s Ad Hominem Attacks on Jim Greer are Inappropriate and Unfounded

Jim Greer is a developer who was previously employed by AutoZone and who was
responsible for AutoZone’s initial actions to port AutoZone’s code from OpenServer to Linux.
Mr. Greer left AutoZone in January 2002, before the migration process was completed. For
reasons that AutoZone fails to understand, SCO perceived the need in its Report to level
unfounded attacks on Mr. Greer’s veracity — a third party with no interest in this litigation.

In footnote 3 of its Report, SCO insinuates that Mr. Greer misrepresented the facts in a
pre-litigation Internet post when he stated that AutoZone had not copied SCO libraries in
AutoZone’s migration to Linux and that Mr. Greer recanted those alleged misrepresentations in
his deposition. (See SCO Report at 5, n.3.) What the record in fact reflects is that Mr. Greer
testified that AutoZone’s objective was to recompile all AutoZone programs under Linux such
that none of the programs would include any SCO libraries when the migration was completed.
(Greer Deposition 43:2 — 46:19, attached hereto as Exhibit D.) When Mr. Greer made his
Internet post, it was his understanding that this objective had been met. Mr. Greer only later
discovered. as a result of AutoZone’s investigations in this case, that some pre-migration
OpenServer compiled programs had been copied errantly to the store server image.
Significantly, all of this copying occurred after Mr. Greer " AutoZone’s employ. Accordingly,
Mr. Greer would have had no way of knowing about the errant copying when he made his
Internet post. Mr. Greer’s Internet post was therefore wholly truthful to the best of his
knowledge and information at the time made, and SCO’s ad hominem attacks on Mr. Greer’s

veracity are utterly unfounded.
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III. CONCLUSION

After more than a year of litigation, the evidentiary posture of this case is identical to the
IBM case. Despite SCO’s wide ranging claims in the IBM case that Linux infringes UNIX, SCO
has still failed to identify even a single line of Linux code in that case that infringes UNIX. The
absence of such evidence prompted Judge Kimball to write in an Order entered on February 5,
2005, that it is “astonishing” that SCO had not offered “any competent evidence” to create a
disputed fact regarding SCO’s allegations that IBM has infringed SCO’s alleged copyrights
through IBM’s Linux activities.”

In this case, despite nine months of discovery. SCO is unable to establish that code found
on AutoZone’s computers infringes any code in which SCO can legitimately claim to own any
rights it could assert against AutoZone. This would appear to be one of the principle reasons
SCO decided not to file a motion for preliminary injunction against AutoZone, in addition to the
fact that any claim for preliminary injunction would be moot because AutoZone voluntarily
deleted all SCO compiled code from its servers as an accommodation to SCO.

Regardless of why SCO elected not to move for a preliminary injunction, no legitimate
reason existed for SCO to file its Report with the Court. The Report was unnccessary and
contained numerous misstatements and omissions. Because of SCO’s decision not to move for a

preliminary injunction. AutoZone submits that all issues in this case are now properly stayed

> Judge Kimball noted in the same order that SCO “chose to cavalierly ignore IBM’s
claims that SCO could not create a disputed fact regarding whether it even owned the relevant
copyrights.” Nevertheless. the Court resisted the “temptation to grant IBM’s motion” and held
that summary judgment was premature because of ongoing discovery in the case. The SCO
Group v. International Business Machines Corp.. No. 2:03CV294 (D.Utah), Memorandum and
Order dated February 9. 2005, pg. 10.
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briefing by either party regarding any issue.
DATED this 9th day of June, 2005.
SCHRECK BRIGNONE

isanéll# Esq., #4027
I . Wilper, Esq., #6562
300 South Fétrth Street, Suite 1200
Las Vegas, Nevada 89101

and

Michael P. Kenny, Esq.
James A. Harvey, Esq.

David J. Stewart, Esq.
Christopher A. Riley, Esq.
Douglas L. Bridges, Esq.
ALSTON & BIRD LLP

1201 West Peachtree Street
Atlanta, Georgia 30309-3424

Attorneys for Defendant
AutoZone, Inc.

pending the resolution of the related /BM, Novell, and RedHat cases without need for further
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CERTIFICATE OF SERVICE

[ hereby certify that I have this day served a copy of the within and foregoing DEFENDANT

AUTOZONE, INC.’S RESPONSE TO PLAINTIFF’S DISCOVERY REPORT

upon all

counsel of record by depositing copies of the same in the United States mail with adequate postage

affixed thereon, or hand-delivered, addressed as follows:

Dated this 9th day of June, 2005.

Stanley W. Parry, Esq.

Glenn M. Machado, Esq.
CURRAN & PARRY

300 South Fourth Street, Suite 1201
Las Vegas, Nevada 89101
(Hand-delivered)

Stephen N. Zack, Esq.

Mark J. Heise, Esq.

BOIES, SCHILLER & FLEXNER, LLP
Bank of America Tower

1000 South East 2" Street, Suite 2800
Miami, Florida 33131

(Via United States Mil)

" ] -/ .
(Apike Lo, [ e s

An employee of $CHRECK BRIGNON
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EXHIBIT A - ADDITIONAL MISSTATEMENTS

The following is set forth in order to detail several additional misstatements made in
SCO’s Report.

1. AutoZone’s Migration Process was Neither Ad Hoc nor Undertaken with Disregard
for SCO’s Alleged Copyright Rights

SCO’s Report states that Bob Celmer testified that AutoZone developers were not
“focused on protecting SCO’s OpenServer copyright materials and were, instead, focused on the
most efficient way to modify the binaries AutoZone created to work on OpenServer so that they
would run on Linux.” (SCO Report pg. 7-8.) This statement implies that AutoZone undertook
the transition process with a careless disregard for the intellectual property of SCO, which is
inaccurate. In fact, the entire transition was structured so that SCO’s alleged proprietary materials
would not be inappropriately copied or otherwise infringed as a result of the transition process.
While it is true that AutoZone located some SCO materials that may have been copied in error, it
is not true that the process was either ad hoc or undertaken with disregard for SCO’s alleged
copyright rights.

SCO’s specific misstatement is noteworthy in this instance, but the larger
mischaracterization of AutoZone’s transition process is of perhaps more importance.
Mr. Celmer’s actual testimony was that AutoZone’s purpose was to change the source code for all
of AutoZone’s programs such that they could be recompiled to work on Linux, not to modify
AutoZone’s binaries to work on Linux as stated by SCO in its report. (Celmer Deposition
26:5-13.) This distinction is significant. By virtue of recompiling the source code for
AutoZone’s binaries to work on Linux, AutoZone instituted a process that was designed to result
in absolutely no code from SCO being used either during or after the transition from Open Server
to Linux. In order to appreciate the fundamental nature of this distinction, some discussion of
basic software development in the context of transition between operating systems is necessary.

Source code is human readable code that is used to create software programs. SCO has
not alleged that any of AutoZone’s source code for its application programs (as opposed to the

operating system on which those programs run) infringes SCO’s purported copyrights, nor could
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they. Virtually all of such code is wholly original to AutoZone. SCOQ’s allegations, however,
appear to relate to the transformation of human-readable source code into executable code that a
computer can understand. In order to create code that a computer can understand, the source
code is run through a program called a compiler. This results in “object code,” which 1s in binary
form (i.e.. strings of ones and zeros). After the program is transformed into object code by the
compiler, the program is “linked” with any libraries that it needs. Libraries are repositories of
software functions and routines that can be used by application developers to perform common
tasks. Once compiled into object code and linked to the appropriate libraries, the resulting file (in
binary, ones and zeros format) is the file that is executed when users of a particular program
actually run that application on a computer. If this object code file is linked to the libraries by
actually incorporating them into the object code (a method known as “static linking™), that file
would necessarily contain libraries provided by the operating system (e.g.. UNIX or Linux).
AutoZone’s entire transition process was designed so that all of AutoZone’s application
programs were to have been recompiled under the Linux operating system without any reference
to or reproduction of either SCO OpenServer libraries or, in fact, SCO code of any variety. As
Mr. Celmer testified, all of the source code for AutoZone applications was intended to be
recompiled entirely within a Linux environment with Linux libraries and without any reference to
or use of SCO’s libraries. (Celmer Deposition 26:5-13.) Mr. Celmer specifically stated that
AutoZone’s intent was not to modify binary application files compiled for use in connection with
the OpenServer operating system. (Id.) SCO’s statement in the SCO Report that AutoZone was
working to modify binary files so that they would work on Linux represents a misstatement and,
of more concern, a potential misunderstanding of the development process. The combination of
this misstatement and SCO’s overall mischaracterization of AutoZone’s software transition
process amply illustrates that conclusory statements by SCO to the effect that no regard was given

to SCO’s intellectual property rights are incorrect and unfounded.’

' AutoZone is also somewhat surprised by SCO’s statements as to the “ad hoc” nature of
the transition process, since SCO previously represented to IBM in an interrogatory filed before
the commencement of this lawsuit that AutoZone's migration occurred with “precision and
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2. AutoZone is Licensed to Run QpenServer Compiled Programs on Its “Spirit”
Server

SCO notes on Page 9 of the SCO Report that discovery revealed that OpenServer
compiled programs were on AutoZone’s server named “Spirit.” In deposition testimony,
Mr. Celmer stated that AutoZone initially ran the Spirit server on the OpenServer operating
system under license from SCO until the server experienced a hardware failure. (Celmer
Deposition 100:12 — 102:19.) When AutoZone restored the server after the failure, per
Mr. Celmer’s testimony, it decided to load the Linux operating system on the server. (Id.)
Significantly, AutoZone had at that time and continues to have a license from SCO to use
OpenServer on the Spirit machine through the more than 2900 end user licenses AutoZone has
obtained from SCO.

Moreover, software AutoZone reloaded onto the Spirit server was intended to be a copy of
the original software that was on the original Spirit machine. Thus, even if AutoZone had not
been licensed to load the programs on the machine, AutoZone has the legal right to create a copy
of a program for archival purposes. 17 U.S.C. § 117(a)(2). Because any OpenServer compiled
program loaded onto the new Spirit server would likely not be able to run on that server (since it
was now running the Linux operating system), the only possible reason for keeping programs
compiled to run on OpenServer on the Spirit server was for archival purposes. Thus, AutoZone
both had a license to copy the programs onto the Spirit server and a legal right to do so for
archival purposes, even without the benefit of the licensc.

3. AutoZone is Licensed to Copy SCO Files onto Its Vision Server

SCO notes on page 10 of the SCO Report that AutoZone’s developers copied numerous

SCO files onto AutoZone’s server named “Vision.™ This statement is correct insofar as it goes,

efficiency.” SCO’s Revised Supplemental Response to IBM’s First and Second Set of
Interrogatories, pg. 51 (Excerpt attached hereto as Exhibit E).

? SCO represents that “the precise number” of SCO files on the Vision computer “has not
been disclosed in discovery.” This is another misstatement. On October 27, 2004, AutoZone
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however, SCO neglects to point out that Mr. Celmer also testified that the Vision server is
running a properly licensed copy of SCO’s OpenServer operating system.  (Celmer
Deposition 73:7 — 74:8.) The Vision server runs, and is intended to run application programs on
the OpenServer operating system, and AutoZone's 30(b)(6) witness testified in response to
questions from SCO during his deposition that AutoZone had a license from SCO to operate the
OpenServer operating system on the Vision server. SCO’s attempt to paint the presence of SCO
files on this properly licensed machine as an unspecified violation of its legal rights is simply
further evidence of convenient and artful omissions and the overreaching nature of many

statements in the SCO Report.

produced to SCO a listing of every file on the Vision computer. Letter from David Stewart dated
October 27, 2004 (attached hereto as Exhibit B.)
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David ]. Stewar! Direct Dial: 404-881-7952 E-mail: dstewarl@alstorucom

October 27, 2004

Via Facsimile and UPS OVERNIGHT

David S. Stone. Lsq.

Boics, Schiller & Fiexner LLP

150 John F. Kennedy Parkway, 4" Floor
Short Hiils, NJ 07078

Ke: The SCO Group, Inc. v. AutoZone, Inc.
Civil Action No. CV-S5-04-0237-RCJ-LRL

Dear David:

Fnclosed are the following documents and things that are being produced under
the agreed protective order in response to your client’s first requests for documents;

1, Two hard drives that contain the AutoZene store server image as of
October 15, 2004 (Bates Nos, AZ 00392 and AZ 00394)

A DVD that contains the AutoZone RCS as it existed on October 7, 2004,

2,
(AZ 00395)
3. A CD that contains the binary image of the verston of RedHat Linux
AutoZone was using on its store servers in late 2002, (AZ 00399)
4. A CD that contains the binary image of the AutoZone applications run on
Linux store servers as they existed in late 2002, {AZ D0398)
5. A CD that contains a list of all files on the "Wrangler” computer as of
Qctober 7, 2004, (AZ (00396)
G, A CD that contains a list of all files included on the "Vision" computer as
of October 7, 2004. (A7 00397)
Rank of Amenca [Nazda GO Park Avorae 3201 Beech!eaf Cowst e 603 f3) Pennsvivama Avesn, NW
10] South Tryon Sirevt, Suile 4004 New York, WY 10016 Raleigh, NC 2761410602 Nerth Building 10 Ficor
tharlotee, NG 28250-4000 212-210-9400 919-862-22G( Warhinglon, DX 20004 2001
704-44-4-1000 Faw 210-210-944 Fax: 919-862-221) U2 F50-330

Fax: 704 +H4-111°0 Faw: 202-756-33%7



David S. Stone, Lisqg.
QOctober 27, 2004
Page 2

This letter also serves as our response to vour letier dated September 28, 2004,
and to the various requests for documents contained therein, Your letter lists four
specific categories of documents that it requests AutoZone procuce. The first paragraph
of vour letter also appears to request a fifth category, namely. a copy of the image
containing the applications that AutoZone is running under [inux on its store servers,
For clartty of reference, we will address the store image requcst under paragraph number
5 below. Otherwise, we respond to the requests in your letter as they are numbered

thereirn.

. CD’s of AutoZone’s Revision Control Systern: We interpret this request
to fall within the documents requested by Document Request No. 2, and, as sct forth
above, we have produced the RCS to you on DV, subject to the removal ot two
programs as discussed in 2 below. This DVD is the only document we have designated
“Highly Confidential” under the protective order. We have done so becausc it contains
the souree code for numerous applications that are proprietary to AutoZone. To facilitate
vour client’s review of the disk, we are amendable to allowing onc technical person at
SCO to review the disk, provided that: (1) you provide us with the person’s name and
title in advance; (23 the person executes the Form of Nonparty Agreement and
Acknowledgrement to Be Bound by Protective Order, attached as Exhibit A to the
Protective Order, and agrees not to disclose the DVD or its contents in any form
whatsocver to any individual prohibited from having access to "Highly Confidential™
infornation pursuant to the Protective Order; (3) vou fax a copy of the signed Form of
Nonparty Agreement and Acknowledgement to Be Bound by Protective Order to me
before vou disclose the DVD and 1ts contents to the relevant technical person, and (4) you
fax a letter to me that confirms in writing vour client’s agrecment (o be bound by and

comply with the foregoing restrictions.

2. Third Party Applications: We interpret this request as being encompasscd
within Document Request No. 2. As vou know, AutoZone does not have the source code
for two of the third party applications 1t has used on its store scrvers, CompX and
DeompX. However, the binaries for the programs have been produced on the disk that
hears the Bates No. AZ 00398, The only other third party applications AutoZaone has run
in the relevant tme period are Drun and Ctree. AutoZonc has the source code for these
programs in its RCS, but we do not believe we can produce the source codc at this tume.
The Drun license agreement requires that we secure the copyright owner’s approval prior
to disclosure. We are in the process of contacting the copyright owner, and we will
provide the code when/if we are authorized to do so. We have been unable to find a copy
of the Crree software license agrecement, so we are in the process of contacting the
copyright ownur to sccure approval for the production. We are unaware of whether there
is any authority in the Ninth Circuit that highly confidentizl documents can be produccd
in litigation regardless of confidentiality restrictions in third party license agreements,
provided there is an adequate protective order in place. If vou have such authority, pleasc
forward it to rie for review as it might speed up the production process,
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3 Data from the Wrangler Computer: We do not believe that the files on the
Wrangler computer fall within the scope of any of your document requests. W are not
agrecable (o providing copies of all of the files because of the burden of doing so. You
muontion at the end of vour letter that Mr. Greer testified that data such as the data on the
Wrangler computer could be downloaded onto a CD in a matter of hours. [ am not
certain that Mr. Greer was testifying as to the files on the Wrangler computer when he
made that statement, but, if he was, his understanding is incorrect. The Wrangler
computer contains more than 60 gigabytes of data which, i copied to CD’s, would hHill
mare than 100 CD’s. There is no casy way to copy the datz onto CD’s. Additionally, the
Wrangler computer is @ test computer that has never been uscd in a store and contains
many files that have nothing to do with the conversion. Data from the computer is thus
irrclevant with regard to the issues before the court at this time. As a courtesy 1o you, we
have nevertheless produced on CD a list of the files contained on the computer. [f, after
reviewing this list, vou determine that you need 1o see the object code for spectfic files on
the computer, call me and we can discuss the issues further. (As an aside, vour lctter
refers to “data.” We have interpreted your request to be asking for copies of source or
abject code because the raw data on the computer would be outside the scope of your
client’s claims. 11 this understanding is incorrect, please et me know.)

4 CI)’s of Data from the "Vision” Computer: Our response o your request
for files from the Vision compuler is the same as our response 10 your request for data
from the Wrangler computer. The Vision compuler contains 40 gigabvtes of data. We
have therefore produced at this time only file listings from the computer.

5. Store Server Image: We interpret the store hnage request as being
responsive to Document Request No. 2. We are producing herewith a copy of the store
server image as it appeared on Octaber 15, 2004.

[ helieve the foregoing covers everything in your letier. Ifnot, please do not
hesitate (o call

Very tridy youps.
A~
(v

Dauid’J. Stewarl

DJIS:jla

ce: Michacl P. Kenny, Esq.
James A. Harvey, Esq.
Chiristopher A, Riley, Esq.

Douglas L. Bridges, Esq.
ATLOT/1 768783
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1 The videotaper depasition of BOB CELMER, 1 INDEX )
2 taken on behall of the Plaintiff, pursuant to Notice, 2 Witness (BOU CELMER) Page
3 onMay S, 2005, beginning at approximately 9:00 a.m., | 3 Direct Examination by Mr. Stone. ............06
4 in the law offices of Haker, Donelscn, Bearman & 4
S Caldwell, 165 Madison Avenue, Suite 2000, Memphis, 5 EXHIBIIS
&  Tennessee, 6 No. Description Page
/ This deposition 's taken In accordance 7 32 Notice to Take Depostion............... 07
g with the terms and provisions of the Federal Rules of B 33 Respense ¢ Interrogatories.......... 32
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17 17
18 18
29 19
20 20
l 21
22 22
23 23
&4 24
i5 25 COURT REPORTER'S CERTIFICATE..... ..., 163
Page 3 Page 5
s AR 1 VIDEO SPECIALIST: Today s May 9th,
3 g;zi‘sslf;;d;c;%‘;z{m 2 2005, 9:05. Lccoaton is Baker, Donelson, Bearman &
Anoireys M Law 3 Caldwell, 165 Madison Avenoe in Memphis, lennesses,
‘ FESea Saiid 4 My name is Will Smith, certified video specialist with
5 :So?;; ';-'1*';_‘1':‘?"]" seriey 07079 5 Alpha Legal Preductions, located in the lobby of the
s CEVIN MCBTIOE, (57 6 100 North Main Buiding in Memphis.
s 1299 Ocean Averur 7 This ¢case is entit'ed The SCO Group, 1nc, vers.s
. e aca, Ul o 901 B AutoZone, Inc. Our depunent taday is Mr. Bob Celmer.
. (710 $93-1080 9 This videc depostion is renuested by the plaintifi s
RYAN TIBBITTS. F; 10 counsel, Mr. Dav:? Stone. Will counset and all present
" :EsJ &mmuglzggw:' 11 please identify ttemseives for the record at this time.
" e ah B2 12 MR. STONE: David Stone and Chiris
:1 (801) 7654953 13 lannicelli from Boes, Schiller & Hexner for the
14 tor Dutendart:  DOUGLAS ). STEWART, £5Q. 14 plaintiff, SCO Groen,
.5 fuf:ﬁﬁfj.l?ﬁs‘ Ha 15 MR. McBRIDE: Kevin MaBride for the
. omer e 16 plainti
y ;igf‘:ﬂa;;?jﬁ)?'ﬁ‘ 17 MR, TIBBITTS: Ryan Tibbitts, general
(404} 831-7000 18 counsel, and Johr DuBois, both from the SCO Group.
LSO PRESFNI.  REBECCA W DALLCY. £5Q 19 MR. STEWAKT: David Stewart and Doug
i f,f’lfl"sf“:‘?rﬁfqvww SPECIALIST 20 Bridges, Alsten & Bird for the defendant, AutoZone.
; 21 MS. Bali OU: Rebecca Batlou from
i1 COURT REPCHTING FIRM: ALPHA KFPORTING CORPURATION 22 AutoZore.
~ R e 23 MR. CELMER: Bob Celmer, senir
2 meenresta:n'; 24 technology adwiscar fur AuteZone.
{501) 223-8979 25 VIDEQ SPECIALIST; The deponent may nowy
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Page 77 |

1 A, Yes. 1 MR. STEWART: I''n sorry. Which guestion?
2 . Other than Spirit and Wrangler, did you find Z MR. STONE: Well, lot's start with the
3 COFF Hles on any of the gther machines in your 3 first oric.
4 headcuaters? 4 Q. ‘BY MR. STONE) Is it currently being used
5 A, Other than Sperit or Wrangler, T really don't % for any purpose?
& remember specificaily where we fcund COFF files. Seems £ A, Yes, itis,
7 that we may have - [ just don't know, We may have 7 Q. ‘What is it used for?
& found thern an other mazhines. | just don't remember & A Ttas still our source code repository.
S right now. 9 Q. S0 this is the source code that you wrote
10 Q. ¥ you founc them on gther machies, aid ycu 10 during the trme that you were licensing the OpenServer
11 produce discovery ta us which would aflow us 10 11 software that you used to compile binaries to wnork on
12 determine what the files were ard what machines you 12 the Openberver seftware stored un the Spinit server. s
13 found them un? 13 that right?
14 A Yes, 14 A Yes,
15 ). Am I right that Spint and Wrangler were 15 { And then there's additicnal source code you've
15 machines thal you used wien yau -- when AutoZene made | 16 written since that time since you migrated to Lirux? 15
17 the migration g [inux? 17 that right®
18 A Yes, 18 Al Yes
19 (2. Ard am I correct thet what you did is you - 19 Q. Istrat -- yes?
20 yosl had the Spirit machine was running OpenServer and 20 A Yee
21 the Wrangler machirne was running Linux? 21 Q. 1< that alse stored on the Spirit server?
22 A, Right. 22 A oS,
23 Q. And that Mz, Greer told us -- and that's why 23 3. And s the Wrangler machine currently being
24 I'm saying it -- you can tell me if you understand that 24 used?
25 1o be the case -- that you were runnung these two 25 A Yes, TS,
Page 71 Page 73 |
1 machines smultaneously and using therr to help port the t Q. Whul is it being used for? '
2 source code that had been written for the GpenServer p A s sull a binux development machine,
3 system to the Unux system. 15 that nght? 3 Q. Suwaes it used as a Linux development machine
4 A, wrangler was the developipent machine on which | 4 from the thire that you fest startec using it when you
5 we od compiles and editing of source, Spirit was the 5 began the porting process unti this date, essentially?
6 scurce code repository. Sa we would have checked code 6 A Yos,
7 out of the repository from Spirit an to Wrangler, made 7 . Have you heard of a machine called Vision?
g cw changes on Wrangler, and then put those changed 8 A Tes.
9 files ack on to Spirit to safe keep source. 9 G, el e what that is,
10 Q. And Spirit also had 5CO licensed code on it, 10 A It was the development machine for SCO
11 as well. Cor-ect? It didn't just have your source 11 development.
1 code? 12 Q. Su that was the equivalent of Wrangler for
13 A, 11 was an OpenServer rmachine, Yes. 13 Lirux? ls that rght?
14 Q. Right. And you kept those machines tift -- to 14 A, Ihat's right. It was the machine that
15 the date of filing of this lawsuit. And when you looked 15 developers used whie we were using 5C0.
16 as those machines, you Tound that there were COFF files 16 Q. And dpes Vision still exist?
17 tnat that heen compiled for OpenServer gn bath those 17 A, Yes, it dees.
18 machings. Correct? 18 Q. A is it still used for any purmpose?
19 A, That's right. 19 A It doesn't get much use. But the files that ]
20 ;. And I'f get intc 't in the letter. But you 20  made copies of befare deleting them from our stores are
21 found that. Comrect? 21 housed cn Vision,  And it probably gets ocCcasionai use
22 Al Yes, 22 but not much.
23 Q. s Spirt currently being used for any purpose 23 Q. Do ycu know if Vision was used during the
24 by AutaZane of was it prior to the filing of this 24 porting prixess by AutoZone?
25 awsuit? 25 A, Tt was definitely in use during the porting
= = B L e R PR Iy i T = TP I b e e T R L S et
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Page 74 Page 76
1 process because we were still using SCO in cur stares, 1 gone, and we went back through the Linux sarvess in the
2 And s0 wi were still doing develcpment on that machine. 2 corpurate cffices, alsc. i
3 Q. Did you ook at the Vision machine - 1 guess k| Q. Okay, All nght. well let's just lock at the 4
4 you're telling me the Vision machine had the DpenServer 4 docurnent and go from there, 1t says in the second .
5 operating system on it, then? 5 paragraph urder the word store servers. Do you see ‘
6 A. That's right. 6 that? '
7 Q. 5o it had SCO ticense code on it, as well? 7 A, Yes,
8 A Yes 8 Q. Itsays, On Qoicher 1Sth, 20th, and 21,
9 Q. And have you produced to us whatever code you 9  AutoZone sent the release of its software to its store
10 found on that Vision machine? Do you know? 10 servers that undated the store servers o replace 9 COFF
11 A, 1 dout it 11 files with Linux fil2s and to delete 19 unused COFF
12 Q. Oxay. So the code hat you produced [0 us is 12 files. Do you see thar?
13 the orly code that you found on Linux server machines 13 A. Yes,
19 and cn Spirt. Is that right? 14 Q. So does this refrest your recoffection that
15 A. That's right. 15 there were 9 COFT files that were used up until that
16 Q. Allnght. Let's take a lock at Exhibit 36. 16 date in the store servers and that there were 19 files
17 You recall that afer the provious exhibits we looked 17 that you believed wers urised? g
18 al, vou went back and you .ooked further at what 18 MR. STEWART" Object to form. You can
19  Openserver compiled programs might be in the Linux 19 arswer,
120 operating system at AutcZone? 2C A. There were @ COFF files, which -- ‘et mne start
21 A, Say that again. 21 al the other sice. There were 19 that we were never
27 Q. we've discussed, you know, the request for 22 geing o use. They were just useless files. There were
23 admissions and the interrogalories. Correct? 23 9 that we might somre day need. Therefcre, they were not
24 A, Right. 21 obsolete programs. So we needed to roplace therr in case
25 Q. And we went through the answers that vou gave | 25 they were needed.
Page 74 Page 77 |
I on pehaif of AutoZone in those. Correct? ] Q. {(BY MR, STUNF) Ckay. Letine - with that )
3 A Right. 2 clarificetion, let e asx the guestion agam. When
3 Q. And you agree that you later leamed that 3 you referred to the 19 unused COFF files, you were
4 those were incomplete. Cerrect? 4 confident that they Radn't been used based o yGur
5 A, Right. S rewview of those Rl2s. IS that correct?
t Q. And in sorie cases, they were indccurate where 6 A. That's right,
7 you, for example, denied using a program which yeu later ) 7 Q. With respert to the 9 COFF fites referred to
8 learped was used, for example, Decompx and Compex. & here, we discussed this hafore, you're not sdre, as youl
9 Correct? 9 it here today, whether or not they may have been used
10 A Fight, 10 at sorre time. s that correct?
11 Q. What I'm talking about now is that this 1L A, That's right
12 Extubit 36 was the docurnent by which you were informing | ! Q. Okay. And you had to rewrite them pecauss
13 ws of this add:tional information that you'd learned 13 they were needed for - well, you had to do something
14 wnce the provious exiubits that we've discussed, Okav? 14 with them -- I don't want to use the wrong terrr. Bt
15 A Okay. 15 you had to do samething with them because this type of
16 Q. And what [ was 2sking you 1s, in order to come 16 program was neeaed for your stores, Is that right?
17 up wih the information in Exhibit 35, did you go back, 17 MR. STEWART: Cbject to form.
18 end did you iook at the store servers and the servers in 18 A. It might be reedeg for the stores. In
19 AutoZone to discaver whether there was additional COFF 19 particular, 1 keep saying might because of those sort
20 files that were comgiled for OpenServer on Linux 20 programs,
21 marhines? 21 Q. (BY MR, STONE) Okay. And thest nine
22 A, Again, I'm not sure of the timing. But we 22 programs, you recomoiled for Linux. s that right?
23 have - after the mitiat release that identified and 23 A, That's right.
24 remcved the COFF Ales an the very first round, we did 24 Q. And are these pragrams that as we disciissed,
25 go hack to the stores just to verify that they were a! 25 you went in and moditied the source code so it would

EE e e
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Page 98 Page 100 §.
1 die the program actually do? 1 will ook as if it's been there for & fong bme. !
2 A. 1t converted data tormats from a pre-Y2K 2 For other fites, that's not the case, We FTPed a
3 format, that was in use on the mainframe, to a post-Y2K 3 copy from -- used o utility calleg FTP to transfer a
4 format that is required by the stores. 4 file from wherever it was eriginally on to Vision, And
5 Q. And that was -- was that something that had to 5 inthat case, it woul retain the date on which it was I
& bhe done every time a program that had thet pre-Y2K & coped.
7 format was being sent to the stores? 7 Q. Okay, VWas dexpard.x a binary that was created
8 A. The process of creating an image for a new 8 with the SCO ceveluper kit to nin on OpenServer?
9 stere involves [oading that image with programs but also 9 A. Originally, yes,
10 with some of the data that the store is going to need, 10 Q. By AuteZore?
11 So when we decide teday's the day to build an 11 A Yes,
12 mage, part of that process invoives running some i2 Q. Qkay. G on, it says AutoZone’s [T personred
13 proqrams on the mainframe that generate data. We move | 13 also discovered tiat the Spint server had some
14 that data Lo the store image machine. We converl its 14 OpenServer comysiled programs on [t because of a recent
15 farmat along the way. And that way when the computer | 1S restaration of the server after it crashed. The Spirit
16 arrives at the store, it alreacly has some loundat:on 16 serveris -- isn't that an OpenServer macme?
I'17 data to go along with the executables, 17 A, Spirt was =0 CpenServer machine. We were
18 So that proyram was usad basically once every time 18 having some problems with Spint, In particuiar, we
19 you would open -- every time we wanted to open a new 19  knew the disks were goong bad. And sc our system
20 stere. 20 administrators were preparning a replacement machine.,
21 Q. Okay. S0 every Ume you opened a new stare, 21 Well, apparentiy, they didn't prepare it quickly enough.
22 Then you -- how did you reco - you say that you 22  Berause one evening, Spirit died. And 50 we worked
23 recompiled this prograri, What dicd you do te recomplle 23 through most of the night trying to restore all of
74 this program? 24 Spinit's data on to that replacement machine,
25 A. 1 didn't oersonally recompile it. 5o 1 dont 25 Q. The replarement machine that was being
Fage 99 Paqge 101 ;
1 know whetter there were any code changes necessary. But | 1 prepared?
2 1do know it enly tock a shart period of time to 2 A, Right.
31 recompile and test. Sc the changes could not Kave been 3 Q. Is that what you inean?
4 extensive, 4 A, Right,
S Q. And 45 you sit here tcday, you can testity 5 Q. And in daing that, you Ioaded 1130 SCO
G that te curreat version of this program does not & compited programs o to the machine? 1s that right?
7 contain any SCO licensed code? 7 A. Right. We restcred everything onto that
3 A, That's nght. it was recompiled on the Linux 8 replacement machinz, and that included some 500
9 machme for Linux. 9  hinaries.
10 Q. And then what did do you? [nd you take a 10 Q. And what wa< that replacement mactine go.eg to
11 previeus copy and make & cooy and put it on the Spirit 11 be used for after that?
12 machine? 1 A. 1t was going to centinue to be used for our
13 A, Vision. 13 software repository
14 ). I'mscrry. The Vision maching? 14 Q. Okay. Soths is this revision control system
15 A, (Witness ned affirmatively.) ! that you had spoken of earher where you keep your
16 Q. ls that what you did with all the -- anythung 16 source cede? Is that right”
1/ that you deleted, ary program that you deleted? 17 A. That's nght.
18 A Yes. 18 Q. 5o had you onginalty imended ta remove the
19 Q. And would that copy contain the information 19  SCO code from that machine and only have AutoZone's home
20 about, you know, when the program was deirted and when | 70 grown codes, s0 10 speak?
Z1 it was lnaded on the machine? 21 A. Right. In an orderly migration, we would have
24 A Iden't know, For some cf the ¢opies of COFF 22 copied the repository, and then we would have copied
23 files over to Yision, the system administrators used a 23 only the other directones that we needed rather than
24 utilty calied CPIO, which may retuin the criginal date 24 just a wholesale regiacement of everything.
25  onthe file. 5o that when you load it on 1o Vison, 1 25 Q. S0 based o1 what you've now done, did you do
-1t = e Tl A R L Y = gty T S NPT PRy g T i v~ A=y A D Sy [ERCrE P T o ot ety T -
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Page 102 Page 104 |

1 something to remove alt the SC0 icensed code from that i Q. 50 Wrangler was the machine that you '
?  machine? 2 origirally used, night, to develop Linux?

3 A Yes 3 A Yes.

4 Q. So that was one machine that these 1130 4 (). Did leep come after that or something?

S progroms were on, Right? ]t was not -- 5 A. Jeep came after that,

6 A. Right. 6 Q. Did you look on Jeep to see if Jeep had any

7 Q. Do ycu know what -- what operating systemn did 7 COFF files or it?

& that machune use? 8 A, Yes,

a9 A, It was QpenServer 505, 1 think, before the 9 Q. Did you frind any?

10 crash, and then it was Red Hat. 1 cdon't - 1 reaily 10 A. I think we did, but 1 really don't rememiber.

11 den't know what it is nght now. 1 belicve iUs 7 dgt 11 Q. Bl they would be in that -- the CDs or that
122, but it might be Red Hal Version 9. 1 really don't 12 hard drive that you. produced to us. Is that rignt?

13 know. 13 A Yos

14 Q. Soit's some version of Red Hat's Linux 14 Q. It goes an and says, finally, we've reviewed

15  dhstnbution. 15 the relevant CpenServer agreements between SCO and
16 A That's correct. 16  AutoZone. These agreements are stillin place and do
17 Q. You switched it from a OpenServer machine o 17 notirciuge any prohibitions on AutoZone’s use of

18 Linux machine after the crash, 18  OpenServer compiled code on Linux machines. Did you
i9 A. That's nght. 19 have arylhing to do with that review?
20 (), But when you did that, you copied these 1130 20 A. !toed o find copies of these agreements.
21 programs on to the machine? 21 But no, ! ditdn't have unything to do with the review.
27 A Right, 22 Q. Ud you find any coples of the agreements?
23 Q. When did that nccur? 23 A 1did find some documents that 1 forwarded to
24 A, I'msorry. I don't remember the date, 24  the attorneys
25 Q. Can you give me the year? 25 Q. Canyou tell me the names of the documents?

Page 103 Page 105

1 A Ne. 1really can't. 1 don't know whern that 1 Do you remember?

2 was, [ believe it was iast yeor, but I really don't 2 A, No. I'mserry. Tdon't semember.

3 xnow, 3 MR. STONE: Okay. This seems like a good

4 Q. 50 there may be a year that you were using 4 time to brezk for funch. Actually, can we stay on far

S this machine where it had the 1130 -- the 1,130 SCO 5 one seccrid?

¢ files onit. Is that right? 6 ¢}, {BY MR.STONE) Tjust have one gueshon

7 A, [don't krow how long that Linux mactine was 7 about something that we had gone ovear earlier. It's

§ up before we removed these fites. 8 on Page 2 of Exhibit 36. It says, In additon to

9 Q. Do you know whether any of these files werc 9 the --i%s in the first paragraph like five bnes
10 used during that time pericd? 10 down - five bnes down. In addition to the help
11 A. I dont think any of these files would have 11 utilities, there were four SCO compied programs
17  beren used because they would have been inndividuals' 12 that were couvied to the Linux machines errantly

13  home directonies. And that machine is no fonger used as | 13 because the programs were not located in he proper
4  the machine that peaple tog into tc perform work. Sa... 19 gdiwectory, We talked about the fact that that

15 Q. What machine is used as the machine that 15 happensd. Correct?

16 people kog in to perform work? 16 Al Yes
17 A. Oniy a machine called Wrangler ane! a machine 17 Q. 1 just wanted to know what these four programs
18 calied Jeep for Linux development. 1B were intended o do, if you remermiber.

19 Q. 5S¢ Jeep and Wrangler are two different 15 A. I'mscrry. [don't remember. [ believe they
20 rmachines? 20 were located 0 ihe directory where we usually keep
21 A, (Witness nods affimnatrvely. ) 21 data. Butl dur't -- | dor't remember what the programs
22 Q. s this sumething to do with the Jeep Wrangler 22 were.
23 or just a coincioence? 23 Q. Yau don't remember what they were aclually
24 A.  Our systeri administr ators find it an amusing 24 intended tc do? Ts that right?
25 policy o name machines after cars. 25 A Thavsrght.
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Page 2 Pape
1 The deposition of JIM GREER s taken on 1 INDEX
2 behalt of the Plaintiff, on this the 24th day of 2 Witness (JIM GREER) Page
3 Septernber, 2004, pursuant to notice and consent of 3 Direct Examination by Mr. Stone............. 06
4 counscl, beginning at approximately 9:30 a.m. in the 4 Cross-Examination by Mr. Stewart..........165
5 offices of Baker, Donclson, Bearman, Caldwell & 5
6  Berkowitz, 165 Madison Avenue, Suite 1800, Memphis,] 6 EXHIBITS
7 Tennessee. 7 No. Page
8 This deposition is taken pursuant to the Bl 16
9 terms and provisions of the Federal Rules of Civil S PO UR ISR 59
10 Procedure, 10 3l B3
11 All forms and formalities, including the 11 A 94
12 signaturc of the withess, are waived and objections 1 et Q7
13 alone as to matters of competency, relevancy and 13 B 98
14  materiality of the testimony are reserved, 1o be 14 T e v 99
15 prescnted and disposed of at or before the hearing, 15 8o 102
16 Objections as to the form of the question mustbe made |16 9. 103
17 atthe taking of the deposition. 17 10, 105
18 I8 e, 147
19 19 12i e 109
20 20 13 111
21 21 14 117
22 22 1S 119
23 23 100 120
24 24 17 e 12
25 25
Page 3 Page 5
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4 FORPLAINTIFE DAVID STONE, I5Q, K S s SOOI 127
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Page 42 Pape 34
1 tormat or the ELF file tormat? ] Q. Andto your knowiedge, docs that list exist
2 A. ldoen't know. Ibclieve it may usc both. I'm 2 anywhere where we could get our hands on it, so to
3 not aware of the format that -~ the format of Red Hat's 3 speak?
4 applications, for instance. 4 A. T'm not awarc of that list. [don't have a
5 Q. Okay. All ight. Now, comes the time when [ 5 copy of that list. [ don't know if it still exists.
6 give you your chance to explain to me what you did. And 6 Q. Did vou leave it in your fiies when you left
7 basically, what I'd like to do is give you an 7 AutoZone?
8 opportunity in your own words to just cxplain to mc how | 8 A. [ don't even know the status of the machine
9 you carried out the migration from where AutoZone was 4t 9 that that file would be -- had been present on.
10 the point in time when it was ranning on Open Scrver 10 Q. Okay. You can conlinte. I'm sorry.
11 software to where the stores were primarily running ona | 11 A. Then | solicited help, I requested from the
12 Linux operating system software. And tell me the steps | 12 various AutoZone directors that they cssentiaily give me
13 along the way that you were involved in. If you could |13 somc of their developers, you know, let me usc the time
14 plcase do that for me. 14 and resources of some of their developers as part of
13 MR. STEWART: And I'm going to abject to | 15 this conversion process. So 1 gathered a list of
16  thc guestion. And [ wouldn't normally clarify my 16 developers. And for those developers, then, we
17 objection in a deposition. But the reason for it is 17 parcelled out the porting of applications to those
18 that it assumes the fact that isn't in evidence vet, 18 developers.
19 and that is that this witness was there when the 19 I personally worked on porting the libraries that
20 storcs were primarily running on Linux. 20  AutoZaone had developed internally from SCO to Linux. Wd
21 MR. STONE: Okay. 21  also had a conple of third-party librarics for which we
22 MR. STEWART: So what ['d prefer we dois |22 had source code. T was also responsible for porting
23 havc -- and I don't mind the witness giving a 23 that library and those librarics. And then | also
24 narrative answer -- of just from the beginning of 24 individually worked on porting applications.
25 igration to the point he left. 25 At some point into the work, I installed 1inux on
Pape 43 Pape 43
1 MR. STONE: That’s finc. 1 another computer and configured it such that it was --
2 Q. (BY MR. STONF) And then we'll get into the -2 had the other hardware and peripherals similar to a
3 specitics after Isort of have a general overview of how | 3 AutoZone store system as one might actually find in thg
4 youdid it. Okay? 4 store, and arranged it such that the programmers and
5 A. Okay. Generally, Iinstalled Red Hat Linux on 5 myself could copy these Linux executables on to the
6 the computer to serve as a compilation or development 6 store system and run them to test their porting work.
7 machine, 7 And so the majority of the work then became makin&
8 Q. s that Wrangler? 8 modifications to executables to the source code.
9 A. Yces. Tcalled it Wrangler. And then | 9 (). Exccutables or applications?
10 installed or created user accounts on this computer such | 10 A, Well, to the source code, compiling
11 that development statf could log into this machine and 11 exccutables and the like, and then testing them and
12 use it. I then installed some utilitics, created 12 marking off this inventory of apphications.
13 utilitics such that they could, or one could check out 13 Q. And did you have all the source code for every
14 caode from the source cede repository. 14 application, or were you missing it for some of the
15 Then 1 produced -- 1 started producing a list of 15 application?
16  AutoZonc applications and went through several revisiond 16 A. 1 was missing it for some.
17  of gathering this list up of all of the cxecutables of 17 Q. And what did you do when you were missing thé
18 things that arc actually part of that AutoZonc store 18 source code?
19 systemn. Then I solicited development. 19 A. Wecll, in some cases, [ recreated the
20 Q. It me just stop you for one sccond because 20 application. 1 was fortunate that AutoZone had some
21 this is important. So you had a list of the 21 small utility programs for which I could not locate the
22 applications? 22 souree, but I knew the behavior of the application so
23 A. Thadalist. I began with a large list and 23 well that T was able to write it from scratch.
24 began pairing down that list to include active 24 Q. So did you recompile all these applications
25 applications, those that were actually in use. 25 that you were porting from open -- ['m sorry. Yeah,

P
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1 that vou were porting trom Open Server to Linux? 1 wanted to go turther with it?
2 A. Therc were at least a couple that I did not. 2 A. Yoes. The sccond -- the migration 1o the
3 There were two third-party applications, a compression 3 sccond store of the second store was contingent upon,
4 and decompression utility, for which we did not ever 4 you know, a period of activity, actually a fow weeks of
5 have the source. We had purchased this product. And 5 the first store hehaving correctly to insure that
6 the company, to my knowledge, had stopped producing that6  certain applications and certain situations were
7 product. So we did nat recompile that application. 7 cncountered,
8 thosc applications. 8 Q. Approximately, when did you do this first
9 Q. Sc what did you do with them? How did you 9 mstallation in the store 315, if yvou think it's 3157
10 port them? 10 A. Tbelicve itis. Gosh. | don't really know
11 A. They were able to run under Linux operating 11 when. That was in -- that would have been in -~ T can’t
12 system. 12  really remember. The date’s been too long.
13 Q. So they didn't use any of the Open Server 13 Q. Letme try this: When did vou first begin any
{4 libranes? 14  kind of work on porting applications from Opcen Server tq
15 A, Tdon't know. 15 Linux, to your best recoliection?
16 Q. Okay. I'm sorry. You can go on with your 16 A. Gosh. Tet'ssee. That was in the 1998/1999
17 narrative, if there was more to it 17 time frame.
18 A. So cventually all of the exccutables had been 18 Q. And then when did yvou leave AutoZone?
19 compiled. The majority of the activity then was just 19 A, 1left AutoZone in early 2002, January of
20 testing. We went through a period of testing the 20 2002
21 applications on this test computer inside of AutoZone's | 21 Q. Scean you recall whether the work you were
22  hcadquarters. 22 doing in this storc was in 2001 at some point?
23 Then T ottained another computer similar to a store¢ 123 A. Wcll, the actual installation of Linux-bascd
24 computer, computer that would run in an AutoZone store, 24 storc ccmputers was in 2001, T helieve,
25 Tinstalled Red Hat Linux on the computer. Andthenl |25 Q. So you would have been in this Memphis store
Page 47 Tape 49
1 copicd the Linux versions of the AutoZone executables 1 315 some tinte in 20017
2 onto the store computer. 1 carried that computer to an 2 A Yos.
3 AutweZone store and -- 3 Q. Okay. Later on today, I'll show vou some of
4 Q. Which AutoZone store? 4 thosc c-mails, and maybe that will help refresh your
5 A. 1beclieve the first storc that 1 installed was 5 recollection.
‘6 astore here in Memphis. I believe it's Store Number 6 A. Okay.
7 315, which was on Riverdale. And 1 installed the -- 7 Q. Soafter you put it in these six stores, what
. 8 installed the computer in the store, waited for the 8 did do you cext?
9 store 1o perform some task to finish up their daily 9 A. Larpely, I cbserved their performance. 1
10 activity. 1 copied the data from the storc's computer, 10 handled calls trom the stores regarding behavior that
11 the cxisting SCO store computer so the AutoZone data | 11 they -- cither problems that they were having or issucs,
12 files regarding its inventory and the like to the Linux 12 you know, defects that were being revealed. T either :
13  based computer. 13 directed other programmers or myself to make correctiony:
14 I then shut down the SCO computer, connected the 14 1o the AutoZone source code to correct those defects,
15 peripherals and such to the Linux computcr, tested to 15 and then began, you know, a plan of considering how wel
16 c¢ontinn that the Linux executables and applications were | 16 were going to migrate additional stores.
17 working correetly. And then the next day, [ went to 17 Q. Was that plan ever written down?
1& observe the performance of the Linux computer in the 18 A. The plan was wrilten dowa in terms of an
19 store. 19  expectation of what a maximum rate of transition might
20 That same manual procedure is what T used then to 20 he and also gencrally in terms of what the larper steps
21 install, I think, a total of six computers here in the 21 would be, you know, what would one need to perform.
' 22 Moemphis arca and observed their performance and tnied 1622 Q. And then did you carry out that plan?
23 address any defects, 23 A. 1did not carry out that plan.
24 Q. Okay. And then what did you do then? Did 24 Q. You left AutoZone?
25 vou -- did it operate sutficiently for you that you 25 Al Yes,
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Atprieys for Plaint!f The SCO Group, Inc,

IN THE UNITED STATES DISTRICT COUR'

DISTRICT GF UTAH
THE SCO GROUP, INC, PLAINTIFF'S REVISED SUPPLEMENTAL
a Delaware corporation, RESPONSE TO DEFENDANT'S
FIRST AND SECOND SET OF
INTERROGATORIES
Plainufy]
Vs,
NTERNATIONAL BUSINESS Honorable Dale A. Kimbull
MACHINES CORPORATION, a Magistrate Judge Brocke C, Wells

New York corperation,

Dufendant,




Parsuactt o Rule 33 of the Federal Ruies of Civil Procedure, and this Court’s order dated
Decermper 12, 2003, Plaintitt, The SCO Group, Inc. (“SCO™, hereby files this Revised Supotemental

Response to Interropatories No. 1 through G, 12 and 13.

GENERAL OBJECTIONS

SCO hereby incorporates by relerence all of its Gencral Objections set out Hraimds
Respouses o Defendant’s First and Sccond Set of Interrogatorics and Firs: Request for the
Praduction of Documents (the “Tlaintft’s Responses™. All el SCO's original General OQbjections
are incorporated into the fuliowing Specific Objections and Responses as if fully set forth therein,
Pursuant to the Federal Rules of Civii Procedure, SCO's revised and supplemental responses 1
IBM's Interrogatories are made to the best of SCO’s present knowicdge, information and beliet In
particular, thesz current responses ard based on the evidence SCO bns discovered independently and
bused on information contined in IBM's limited sroduction ¢ datc. Upen receiving compiete
discovery trom [BM, including 411 versions of A1X and Dyniwpix, there tadountedly wilt be further
avidence of IBM's contragtual breaches and other violations of law  Accordingly, SCO reserves the

Aght to further supplement or amend ils answers as discovery or further investigation may reveal



personnet at IBM who advocated IBM's adoption of Linux. SCO’s executives imy cived i these
cveats inc.uded Doug Michaels, Jim Wilt, JeiY Seabrook, and Jay Peiersen.

INTERROGATORY NO. 8:

Flease identify all agreements with which plaintiff alleges IBM interfered and describe, i
detal, each instance in which plaintiff alleges or contends that [BM interfered with those agreements,
including but not limited to: (a) the date of the alleged interference: (b) all pe.sons imvobred 1 the
alleged nterfererce; (¢) the specific manner in which 1BM is alicged to have interfered with the
agreement; (d) the specific actions, if any, that IBM induced or ercouraped plainttf s customers or
licensees to take; (¢) the specific action, if any, that plaintiff’s customer -7 licensee touk as a resu? of
the acticns allegedly induced or eacouraged by IBM; and (£) the specitic trade seerct or conflide ol

or proprietary information, if any, invoived i the alleged interfererce.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. §:

IBM interfered with SCO’s soflware licensing agreement with AutoZor. for the SCO
UpenServer software operating system, Contract # 1V736, effective January 24, 2001 {the AutoZone
OpenServer License Agreement).  Under the AutoZene OpenServer License Agreement, AutoZone
utihzed the SCO software as the foundanion from which to cenducy ali siere operations ncluding
inventory tracxing, point of sale wansactions, back office server activities, event monitering ard to
cnebie corporate updaies to be tansmitted to all retail locations.

[n mid-2000, upon information and bellet, IBM approached AuoZone in an effort to nuluce
AuatcZone to breach its agreement with SCO. In the second quarter of 2001, IBM was actively
advising AwoZonc's internal software greup abe .t conventing to Linux. In the second gquarter of
2001, despite the AutoZone OpenServer License Agreement with SCO, upon information and betief,
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IHM finabv successiully induced AutoZone to cease using the SCO sofuware and o use Linux with
TBM's version of UNIX. AutoZone ultimately decided not to pay SCO the annual fee lo continue to
mairtain the SCQ produets and, upon informaticn and helief, with the encouragement ot IBM, began
the criorts required for conversion to Linux.

Unoa information end belief, AutcZone’s new Linux bused software implementsd by [BM
featured SCO's shared jibraries which had been strippad out of SCO's UNIX based OpenNerver by
1BV and embedded inside ActoZore’s Linux implementation :n order o confinue 1o allow the
cantinued operation of AutoZone's legasy applications. The basis for SCO’s belief is the precision
and efficiency with whick the migration o Linux occurred, whicl: supgests the usc of shared Libranus
10 run lzgacy spplications on Linux.  Among other things, this was a breach of the AuwZong
OpenServer Lizense Agreement for use of SCO software beyond the scope uf the license.

Upoen information and heiicf, AutoZone is currently in breach of the AutoZone OpeaServer
[iccnse Agreviuent in that AvtoZone is improperly using “shared lihraries” (short cuts and methods
which allow programs to interface with coe another ard the services of the operating system)]
contained in the OpenServer (UNLX bpased) operating system o enable “lepacy apphications” 2
furction on Linux. Legacy applications are those versions of softwarc applications that have a fengthy
and proven tracg record of high leve! function and reliability. ihe legacy applicabions uliized by
ActeZone were designed specifically to operate with OpenServer (LNIX based) sharcd libranes, b
du not function with Linux shared libraries.

(BM wis aware of the AutoZune OpenServer Lizense Agreement. 1BM xnew that the 5CO
OpenServer shared libraries were proprietary to SCO. Therefore, IBM knew, or should have xnown.
that hv wssishing AuloZore ¢ implemert Linux 0 support legacy applications by npropers
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incerporating tie SCO OpenServer shared libraries, it was interfering with SCO's agresment with
AwtoZone and otherwise inducing AutoZone to acl wrongfully towarids SCO. Upen mfermation and
bhetief, iIBM’s inducing and assisting AutoZone to breach is ticense agreement with SCO wus an ozt
hat constitutes interference with ¢ontract.  Upen infonnaticn and nelief, 1BM profited by the
interference by earning significant professional services fees in performing the switch tfrom SCO
OpenServer to Linux,

SCO dees not presently know the specific dates on which (ne interference occurred, how it
sccurred or which !BM ar AutoZone employees were invelved neciuse SCO was not prescrt wihen
I3V sold Linux-related services 1o AutoZone, when [BM assisted AuntoZone in the desigr of the new
Linux system deploying legacy applications that depended on SCO OpenServer shared hr oy in
order (o functicn, o when IBN serformed the professional senices © 3ssist AatoZore 1o impropesiy
deplay OpenServer shared libraries Inside #s IBM-provided [inux implementation, Mere specific
information, such as which IBM and AuvtoZone employess were invelved, 15 in. the possession of IBM
andor AutoZone ané will require additional discovery from at east 13M and AuteZene.

Hpon informatior and belief, IHM interfered with SCO’s sofiware licensing agreement with
Sherwin Williams for the SCO OpenServer software operating sy stem i existence sirce ut feast 1995,
{the Sherwin Williams OpenServer License Agreement).  Sherwin Williams attiized the >TO
soitware as the key component to operate all of their retail storz ccaticns for over 10 years. The
saftware enabled Sherwin Williams ta operate its point of sale system and back otfice server

Upon informatior, and beliet. in 2C0] and 2002 IBM begun working with Sherwin Williams in:
order o induce Sherwin Williams to breach its agreement with SC(). As a result, upon intermelon
srd beliet, Sherwin Willlams ‘s currently in breach of the Sherwin Willlams OpenServer [ocense
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Agrecent inothat Sherwin Williams 1s impropesly using the “shared libraties” (shert cuts anc
metheds which aliow programs to interface with anc anether and the services of the operating systent)
comtained in the Linux based OpenServer operating dysteth 10 erabie legacy apphications to funclion
on Linux. Legacy epplications are those versions of sofware applications that have 2 lenpily sud
sroven track record of high level function and relinbility. The legacy applications utilized by Sherwin
Wiltiams were desiened specifically 10 operate with OpenServer JUNTX based) shared hbraries, but
o eot function with Linux shared fibrarices.

Upen irformation and belief, IBM induced Sherwin Williams to abandon its use of SCOs
OpenServer UNIX product in favor of Linux in the summer of 2001, Ugon information and belict,
Sherwin Williams® rnew Linux based software implemented by 130 foatured SCO's shared dbraries
which Fad been stripped cut of $CO’s UNIX hased OpenSurver und embedded inside Sherwio
Wwilliams' Linux implementation in order 10 continue 1o allow the continied eperativn of Sherwin
Williams' legacy applications. 5CQ's helief is based upon the precision and efficiency with Sherwin
williams accomplished the migration, which supgests the uce of shared libraries w run legacy
applications on Linux. However, IBM 2nd Sherwin Williams were not entitied 10 strip wut SCO™s
shared Dbraries for use inside their Linux implementation it order 1o continue operating tegacy
applications. This was a brezch of the Sherwin Williams OpenServer License Apreement for use ot
SCO software beyvond the scope of the license, {Jpon informaton and belict, IBM induced Sherwin
Williams ‘o use the SCO OpenServer shared libraries heyond the scepe of the Sherwin Williams
OpenServer Licznse Agreement, and by assisting Sherwin Williums 10 implement Linux 1o support
lepacy applications by impropetly incorporating the SCO OpenServer shared lidrades. 1he act of
irducing and assisting Sherwin Withams 10 wreach its license agreemens with 5CO was an =l thut
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constitutes interference with SCO's conwact with Sherwin Wiliizans by [BM. Upen information and
beliel, IBM peofited from the interference by caming significant professioral services feus in
nertarming the switch from SCO OpenServer to Linux.

SLO dees not presently know the specific dates on which the interference ocearred, the identities
of those involved, nor how the interferenice aceurred because SCO vas not present when 1BM sold
Sheewin Williants Linux-related services, or when [BM assisted Sherwin Williams i the design of
‘he new Tinux system deploying leyacy applications that depended on SCO OpenServer shared
[ibraries in order to function, or when TBM perfermed the protessional services to assist Sherwic
Williuns o improperly deploy OgenScerver chared libraries inside its [BM-provided Tinux
imp.ementation. Mure speciiic information, such as which IBM and Sherwin Williams empleyecs
were invoived, is in the posscssion of tBM andfor Sherwin Wiiliams and will require additional
Jiscovery rom at least IBM and Sherwin Wilijams,

IBM interfered with SCO's software licensing agreement with Target for the SCO Openberver
sofiware operating system Contract # 1V743 dated March 2601 (the Target OpenServer Licensc
Agreement), Target utilized the SCO saftware in arder (o operate store pharmacies.

Within the lzst month, SCO has been informed that Target has deciced to abandon its use of
SCO's Openderver UNTX produst. Upor information and belief, Target's decision was induced oy
[BM. SCO contends that the act of inducing and assisting Target 10 Yreuck its license aprecment with
SO was an act that constitutes inlettersnce with contract by 1BM IBM stands to prot from the
interfercnce Dy eaming significant professional services fees it performing the switch frem SO

OpenServer 10 [inux.



More specific information, suei as which IBM and Target e ployees were involved, is i the
aassession of IBM and/zr Target and will require additional discovery from at least [BM and Target

Tosofar a3 IRM has been involved in the sale and deplovinunt of Linux-retated products and
services to any other customers of SCO for the use gnd dep.oviment of SCC OprnServer shared
libracies irside a Linux implementation, that conduct 15 also intarference with SCO's licensing
agreements with such parties and there may ‘0 fact be additional SCO customers that have been
interfered with cther than AuteZcne, Sherwin Williams and Target.

IBM has also impteperly interfered with SCO's business relationships and prospeclive
economiz relationships. The facts known to Plaintiff giving tise t the conduct ¢ such interference
started during the LinuxWerid 2003 convendon held in New Yerk during or zbout January 2073
During this evert. Darl MeBride, SCO's CEQ, informed Karen Smith of IBM that SCC intendec 0
offer o scflware licensé 1o Linux uscrs 1o atiow for legal and authurized use of SCO's UNIX
OneaServer shared librasies in a Lirux implemenzation, Karen Smith responded by saving that “IRM
was rot pleased with SCQ's plan to offer ‘icenses for CpenServer shared hbrary use ia Linux”, and
that “the Heensing pian would kil Lim ™ Ms. Smith ulso said that as a result 5 SCOYy Licensing
p:an for SCO OpenServer skared tibraries, “IBM was geing o cut o 23l of its business tes with
$CO, and woud have other [BM business panngrs do the same.” Ms. Smith contacted Mr. Becker ol
Hewier Packard during or shontly after the LinuxWorld 2003 coaventior. and stated that TBM was
cating off all business ties with SCO and wanted Hewlett Packerd 10 do tie same. On information
and belef, Ms. Smth aise contacted representatives from [ntel, Computer Assoclaies, ard Oracle for
the same purpose and with the same §e eral statement that 1BM wanted each of hinse rospecive
camepanics @ cut off business tes with SCO. On information anc pelief, such centact hy Ms, Smath
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with rach ol Intel, Computer Associaies, and Oracle occurred during o7 shortly afier the Linux World
3003 canference. As a resuil of TRMs improper contact and irmproper attempls o desirey plaintiifs
cxisting and prospective business relationships with Hewlets Packard, Cracle, intel, and Computer

Associates, each of these stated companies has slowed or ceased businass activitics with SCO.

INTERROGATORY NO. 9

Please identify all agreements that plaintiff alleges or contends that [\ has breached,
including the specific provisinns or postions of those agreements that plaintiff alleges or contends that
IBM breached, and deseribe, in detail, each instance in which pluntiff alleues or contends that IBM
breached those sgreements, including but net limited to () the date of the alle 3 breach: {b) all
persons invelved in the alleged breach; and (c) the specific manner in which iBM s alleped to have
Ereached (he ugreement.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 9:

Subject 1o and without waiving 1's objections, at this time, SCO supplements its answer 10
Interrogatory Mo, 9 and states that, as detailed in the Amended Complant, among the previ.sions ot
the Soltware and Sutlicensing Agreements that 1BM hreached ure Sections 2.01, 2.05, 4.01, £.03 and
7.06, of the Software Agreement. Section 2 (1 was breached by IBAMs failure to treat modificaions
and dervative works as part of the original Seftware Product by contrtbuting such items 10 open
source. Likewise, IBM breached Section 2.05 by gilewing use for otaers and by others as a result of
cuntributing (e Protecteé Materials 10 Cpen soumee, Section 4.01 nrohibits expoert ot the Soitwars
vraducts, which TBM breached by contributing the Scfbware drocyet, nciuding methods,
nditications and derivative works 1o opun sowrce, Asd result, persons anywhers in the werid with a
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it was disirnibuted and te whem can be found in the invoices in Bates ranpe 1186853 to 1227921 for

the narrowing of the appropriate invoices they have been attached 15 Tub 121

DATFEID this 15" day of January, 2004,

Respectfully submitted,

HATCH, JAMES & DODGE, P.C.
Brent O, Hatch
Mark F. Jamnes

BOIES, SCHILLER & FLEXNLER LIL.P
Bank of America Tower, Suite 2800

. 00 Southeast Second Sueet

Miamti, Flonida 33131

(3C5) 539-84C0

(305) 539-1307 Facsimile

Swephen N. Zack

Mark 1 Heise

David K. Markarian

(sdmitied pro hac vice,
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